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LETTERS OF CREDIT
(DOCUMENTARY

CREDIT)

Nicholas L. Deak *

The purpose of this presentation is to acquaint the reader
with general ideas surrounding Letters of Credit. It is not a guide
for the making of an expert. As a matter of fact, there are very
few people even in the sophisticated large banks who could claim
to be experts in this field. It requires years of experience, work,
and exposure to various problems connected with Letters of Credit
before one can really claim a high degree of expertise.
There have been numerous attempts to define a Letter of
Credit. For purposes of this article, we can accept a simplified
definition. A Letter of Credit is an instrument issued by a bank
at the request of its customer to pay an indicated amount to the
beneficiary against certain documents in accordance with some
specific terms. In addition, a definition of a Documentary Credit

which is universally accepted in the banking industry would read
as follows: Any arrangement whereby the issuing bank acting
at the request and in accordance with the instruction of the customer
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is to make payment to the order of the third party (the beneficiary),
or is to pay, accept, or negotiate bills of exchange drawn by the
beneficiary, or authorizes such payments to be made or such drafts
to be paid, accepted, or negotiated by another bank against stipulated documents, provided that the terms and conditions of the
credit are complied with.
Development
The highest level of development in the field of Letters of
Credit was achieved by England before World War I. As a result
of World War I, the practical monopoly on international Letters
of Credit of England was broken, and the United States penetrated
this particular market. The Federal Reserve Act of 19131 permitted member banks to issue Letters of Credit. 2 After World
War I America emerged as a stronger country than ever before,
and even though the Allies won the war, England lost part of her
domination of the world trade to the United States. In the 1930s
England went off the gold standard, which again enhanced the worldwide importance and recognition of the American dollar as a world
currency.
Furthermore, American bankers quickly learned the
"know-how" from the London bankers.
After World War II, America became the most important
supplier of goods in international trade and the largest buyer of
foreign goods. This triggered a boom in the field of Letters of
Credit and catapulted American banking into this field to a greater
extent than ever dreamed possible. In fact, American banks today
play a leading role in the field of issuance of Letters of Credit.
Since various customs and practices developed in the United
States and in foreign countries concerning the interpretations and
usages surrounding Letters of Credit, the International Chamber
of Commerce, in cooperation with various national Chambers of
Commerce and banks, developed the Uniform Customs and Practice for Documentary Credits. 3 The rules were published in 1962
and since July 1, 1963, the American banks, through their various
1.

12 U.S.C. §§ 221 et seq. (1976).

2.

Id. § 615.

3.
See International Chamber of Commerce, Uniform Customs and
Practice for Documentary Credits, Brochure No. 290 (1974 revision) [hereinafter referred to as ICC No. 290].
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associations, have subscribed to them and are governed by these
rules. Virtually every country and territory in the world has accepted these rules.
Of course, changes have taken place since 1962 in international
trading and transport techniques. Changes have therefore become
necessary in Documentary Credit practices. The 1962 rules have
been amended to fit the 1970 requirements in international trade,
and new amendments are under preparation for publication in
the 1980s. 4 A simple Letter of Guarantee cannot be issued instead
of a Letter of Credit by a national bank and/or most state banks,5
because this is beyond the scope of powers granted to these banks.
Therefore, Letters of Credit are needed and are important in many
areas.
Basic Uses of Letters of Credit
If an American exporter receives an order from a foreign
buyer, he wants to have the assurance, before making shipments
or before starting to manufacture the goods ordered, that he will
get paid upon the shipment of the goods. He will require the foreign
buyer to open a Letter of Credit in his favor which will be payable
to him against proof to the bank through which the Letter of Credit
is opened, that the shipment has been made in accordance with the
order. Against presentation of such proof the bank will then pay
the exporter. 6 This means that the exporter has the promise of
the bank to receive payment upon fulfilling the order. Moreover,
he does not have to depend on the reliability or willingness of
the foreign buyer to make the payment.
The American exporter can also use the promise of the bank
to pay against export documents for the financing of his production. Sometimes the exporting firm requires money to manufacture
or assemble the goods to be exported. With the Letter of Credit
promising payment, he can go to his bank, if he is a manufacturer
in good standing, and seek financing. Hence the Letter of Credit

Id. at foreword to the 1974 revision.
4.
See generally 12 U.S.C. § 615 (1976); see also Verkuil, Bank
5.
Solvency and Guaranty Letters of Credit, 25 Stan. L. Rev. 716 (1972-73).
6.
See Schmitthoff, The Export Trade-the Law and Practice of International Trade (1975).

N.Y.J. Int'l & Comp. L.

[Vol. II

serves not only as an7 assurance of payment, but also as a means
of arranging financing.
Conversely, if an American importer wants to buy goods
abroad, the foreign seller will want to know that payment will
be made when shipment is made or received in America. Therefore, he will require the American importer to open a Letter of
Credit through his bank, possibly through an intermediary of an
American bank and the foreign bank, in favor of the foreign exporter
before shipment is made.
These credits are called Documentary Credits because payment is made against presentation of certain documents proving
compliance specified under the Letter of Credit.8
Depending upon whether the opening of the credit is initiated
by the American exporter or the American importer, the documents are called "Documentary Export Letter of Credit" or "Documentary Import Letter of Credit." Although basically there is no
difference between the two credits, banks differentiate between
them because they are handled by separate departments. 9
In addition, Letters of Credit can also be used domestically. 1 0
They are not exclusively for import or export transactions. For
example a supplier of goods might require a payment guarantee
from his domestic buyer. This also is done by means of Letters
Accordingly, there is a need to distinguish between
of Credit.
of Credit and Foreign or InterDomestic Documentary Letters
11
national Letters of Credit.
Guarantees or Letters of Credit can be required not only for
delivery of goods, but also for the performance of certain services.
For instance, a broker might want to have a guarantee by means

7.
See generally Joseph, Letters of Credit: The Developing Concepts
and FinancingFunctions, 94 Banking L. 816 (Oct. 1977).
8.
For a general discussion of the procedure surrounding documentary
credits see Comment, Documentary Letters of Credit and the Uniform Customs
& Practicefor Documentary Credit (1974 Revision): A Selective Analysis, 3 J.

Corp. L. 147, (1977-78).
Peter Oppenheim, International Banking 75 (3rd rev. ed. 1978)
9.
[hereinafter referred to as Oppenheim, International Banking].
10. See U.C.C. art. 5 (1978 version) (letters of credit provisions).
See Berman & Kaufman, The Law of International Commercial
11.
Transactions (Lex Mercatoria), 19 Harv. Int'I Lj. 221, (1978); see also Eberth,
Documentary Credits in Germany and England, 1977J. Bus. L. 29.
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of a Letter of Credit payable against having obtained financing
funds for a certain enterprise, or a real estate broker might want
to have his commission guaranteed by means of a Letter of Credit
upon having performed certain services involving the sale or purchase of real estate. The Letters of Credit issued for this type of
service are called Financial Letters of Credit, because the documents required for payment are of a different nature and of different financial character. The underlying transaction does not
involve 12the exchange of goods, but a financial transaction of some
nature.
Irrevocability
The text of every Letter of Credit should always contain the
13
word "irrevocable" to avoid the assumption that it is revocable.
A revocable Letter of Credit is not an ironclad guarantee to the
beneficiary, since it can be revoked at any time, even minutes before
the required documents are presented. 14 For that reason, it is most
unusual for a Letter of Credit to be issued without the word "irFurthermore, the terms of an
revocable" being mentioned. 1 5
irrevocable Letter of Credit cannot be changed without the consent
of the negotiating bank and the beneficiary. Changes can always
be made if consent is obtained. It should be noted, however, that,
if financing has been extended by intermediary banks, 1 6 then
the consent of the participating banks is also required to change
the terms of the credit.
12. See Joseph, Letters of Credit: The Developing Concepts and Financing Functions, 94 Banking Lj. 816 (1977).
13. See generally Darvas & Purvis, The Law and Practice of Commercial
Letters of Credit Shipping Documents and Termination of Disputes in International Trade (1975).
14. See ICC No. 290,supra rote 3, arts. 2,3.
15. See United Bank Ltd. v. Cambridge Sporting Goods, 41 N.Y.2d
254, 360 N.E.2d 943, 392 N.Y.S.2d 265 (1976), where fraud was proved.
The issuing bank had the burden of establishing it was a holder in due course in
a letter of credit transaction. The court held that the letter of credit was in
effect revocable since it was shown that the banks were agents of the fraudulent
seller. Id.
16. See generally Comment, Letters of Credit: Current Theories and
Usages, 39 La. L. Rev. 581 (1978).
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A Letter of Credit can also be partially revocable. For instance,
the initiator of a Letter of Credit indicates its financial strength
when it is opened, with the understanding that the Credit can be
revoked within 30 days. After the expiration of the 30 days up
to the expiration date of the Letter of Credit, no further revocation can take place. Such a situation might be created if a factory
would have to undergo major planning or drafting for the production of certain machinery ordered by a foreign customer whose
financial strength is unknown to the manufacturer. Thus, by opening a partially revocable Letter of Credit, the foreign customer
proves its financial strength to the manufacturer. On the other
hand, the foreign customer has the right to revoke the credit if
dissatisfied with the manufacturer's progress. Then, once the initial
problems are overcome, the Letter of Credit might become automatically irrevocable. It should be noted, however, that this is
a rather unusual situation.

Confirmation
Other varieties of Letters of Credit exist in addition to those
already presented. For example, a Letter of Credit can be Confirmed
or Unconfirmed.

17

These terms arise almost exclusively in inter-

national business in connection with import and export transactions. 18 An illustration will best explain their significance. First,
a Letter of Credit is opened by the importer's bank in his own
country. The bank will ask one of its correspondent banks in the
foreign country from which the shipment is to be made, to issue
the Letter of Credit in favor of the exporter. The correspondent
bank will convey the Letter of Credit commitment of the importer's
bank to the exporter. The exporter might not know the standing
of the foreign bank. Therefore, the exporter might feel more comfortable if the Letter of Credit conveyed to him by the bank in
his country is confirmed by a local bank. If the bank of the country
of the exporter adds its own commitment to the conveyance, it

17.
See Oppenheim, International Banking, supra note 9, at 95-96.
18.
See, e.g., Maurice O'Meara Company v. The Nat'l Park Bank of
New York, 239 N.Y. 386, 146 N.E. 636 (1925), which involved a suit for

payment on a confirmed irrevocable letter of credit. The bank's sole obligation
was found to be payment upon receipt of drafts accompanied by the proper
documents. It need not be concerned with the goods themselves. Id.
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is then a "Confirmed Letter of Credit." If the exporter is satisfied with the standing of the bank in the foreign country, the confirmation by his local bankers might not be sought. In such a situation the local banker would not be legally obligated toward the exporter, since the bank merely conveyed the commitment of its
foreign correspondent bank. 19
It is possible, of course, for the foreign bank to issue a Letter
of Credit and convey it to the beneficiary through its banking
correspondent in a major city of the country of the beneficiary.
But the beneficiary, not living in that city and wishing to have
the Letter of Credit issued by his local bank, might request that
it be confirmed not only by the correspondent bank of the origiiating bank, but also by his local bank in the town in which he is
located. In this case we have a situation whereby a Letter of Credit
is issued and conveyed to the correspondent bank, which confirms
the Letter of Credit and instructs the local bahik in the city where
the exporter is located, to reconfirm it to the exporter. Hence, we
have a Confirmed and a Reconfirmed Letter of Credit. 20 The
exporter now has the legal commitment of his local banker who is
covered by a commitment from the correspondent bank which,
in turn, is covered by the commitment of its foreign correspondent
bank.
Negotiation
The negotiation of the documents presented under the terms
of the Documentary Letter of Credit usually takes place at the
domicile of the bank that originally issued the Letter of Credit
(the original bank), 2 1 or, if the Letter of Credit is confirmed, at
the location of the bank that confirmed the Letter of Credit. This
19. See, e.g., Venzizelos v. Chase Manhattan Bank, 425 F.2d 461, 465
(2d Cir. 1970). A bank which confirmed a letter of credit in favor of an agent
of the beneficiary upon request of its correspondent foreign bank added its
own liability to that of the issuing bank and undertook to honor drafts and was
directly obligated as though it were the issuer of the letter to the extent of
its confirmation. Id.
20. See note 16 supra.
21. See generally Comment, Documentary Letters of Credit and the
Uniform Customs & Practice of Documentary Credits (1974 Revision): A
Selective Analysis, 3J. Corp. L. 147 (1977-78).
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is customary, unless otherwise specified in the Letter of Credit.
The negotiation of the documents means that the documents required under the terms of the Letter of Credit are presented, 2 2
examined by the bank, and, if found to be in order, honored by
the bank either by making payment against the documents or accept-3
ing a bill for future payment (if so agreed in the Letter of Credit)
A credit might call for the presentation of a Railway or Inland
Waterway Bill of Lading, Postal Receipt, or other certificates of
mailing, Air Transportation Way Bill, or Air Consignment Note
Trucking Company Bill of Lading, or any other similar documents.2W
25
A Letter of Credit can be a Sight or Time Letter of Credit.
A Sight Letter of Credit is payable upon presentation of the documents required. A Time Letter of Credit is payable at a certain
date after the required documents have been presented. For example, the exporter might be willing to make shipments and accept
payment at a later date. The originator of the Letter of Credit
frequently arranges with the beneficiary that payment will be made
only 30, 60, or 90 days, and occasionally six months, after presentation of the documents or after a certain date. The issuing bank
will therefore receive, with the required documents, a time draft
satisfying a delayed payment. The payment at a later date is guaranteed, however, on a Letter of Credit by the issuing bank or the
confirming bank (or both) accepting the exporter's draft for future
payment. 2 6 The time draft is accepted by the bank and returned
22. See Courtaulds North America, Inc. v. North Carolina National
Bank, 528 F.2d 802 (4th Cir. 1975). Though packing lists attached to invoices
accompanying draft submitted by beneficiary disclosed that packages contained
100 percent acrylic yarn as specified in letter of credit, the lists could not
be considered part of invoice by reason of their being appended to it, nor
could invoices be read as one with the lists. Where invoice described goods
as "imported acrylic yarn" as opposed to "100% acrylic yarn" as specified in
the letter of credit, payment could not be exacted from the bank. Id.
23. Lamborn v. Lake Shore Banking and Trust Co., 196 App. Div.
504, 188 N.Y.S. 162,aff'd 231 N.Y. 616, 132 N.E. 911 (1921),held that where
the bills of lading required did not conform with the wording in the letter
of credit, no cause of action was stated against the bank for non-payment
because the party entitled to draw against the letter of credit must strictly
observe the terms and conditions of the letter of credit. Id.
24. See ICC No. 290,supra note 3, art. 24.
25. See generally Justice, Letters of Credit: Expectations and Frustrations (pt. 2), 94 Banking LJ. 493 (1977).
26. For a general discussion of the creation of an acceptance see Oppenheim,. International Banking, supra note 9, at 109.
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to the exporter, the beneficiary of the Letter of Credit. Once
accepted, the Letter of Credit becomes a binding obligation for
the bank. Although acceptance of the draft can be made without
recourse, they are normally accepted with recourse against the
beneficiary. Subsequently, the latter might want the bank to discount the draft, which the bank will gladly do, because it is its
own obligation. The cost of discounting is borne by the exporter.
The bank can usually rediscount these time drafts originating from
import/export transactions with the Federal Reserve Bank, if it
is a member thereof. Furthermore, such drafts can be discounted
since they represent an unconditional banking commitment for
Such drafts should state that the transaction
future payment.
creating this instrument is the consequence of an importation of
goods, and it should state the type of commodity, and the points
of shipment and destination. Otherwise, there is hardly any difference between a Sight Draft Letter of Credit or a Time or Deferred
Letter of Credit. 2 7 A Sight Letter of Credit or a Sight Draft Letter
of Credit is payable upon presentation of the sight draft and no
credit transaction is involved. Of course, in all cases the documents
required under a Letter of C-edit must be in accordance with the
stipulation stated in the Letter of Credit.
Documentary Letters of Credit usually require the presentation
of a sight draft or time draft drawn up by the beneficiary and presented to the bank with the documents. As mentioned above, a
sight draft is payable upon presentation whereas a time draft is payable at a future date. If it is a sight draft and the documents are
in order, the bank will pay. If it is a time draft and the documents
are in order, then the bank will accept the time draft for future
payment, and then return it to the exporter. It is up to the exporter
to seek discounting of the time draft at a fee, or else hold it until
the expiration date depending upon whether the beneficiary of the
time draft wants payment before the due date.
In addition to indicating the time of payment, a Letter of
28
Credit also specifies the currency in which payment is to be made.
A Letter of Credit might be expressed in United States dollars, Swiss
francs, German marks, Japanese yen, or any other currencies agreed
upon. If the exporter is located in the United States, he will probably want to receive payment in dollars. Therefore, at the time of

27. See note 24 supra.
28. See Gutteridge and Megrah, The Law of Bankers' Commercial
Credits (5th ed. 1976).
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negotiation of the documents, he most likely will instruct the confirming or conveying bank to convert the foreign currencies into
United States dollars, and make those dollars available to him.
The conversion takes place at the rate of exchange of the day when
the documents are negotiated. Of course, the exporter might assume
an exchange risk if he does not cover himself with a forward con29
tract in due time.
To summarize, the application for a Letter of Credit, and the
Letter of Credit itself, should clearly specify the amount to be paid,
the expiration date and also whether the credit should be opened
by airmail or by cable (or telex) and whether it is a Sight Letter
of Credit, or a 30-, 60-, or 90-day Letter (occasionally it can be
180 days), depending on the agreement between buyer and seller,
and the method of shipment. Letters of Credit can also specify
the location at which the documents should be negotiated and the
currency in which it is payable. The Letter of Credit can specify
what percentage of the invoice value should be paid upon presentation of the documents.
Finally, when payment is sought, the terms of the credit have
to be analyzed word by word, and compliance has to be proven
by presenting the documents exactly as required. 3 0 For instance,
if the Letter of Credit required submission of a sight draft no later
than the end of the month, and on that date a telex was received
by the bank from a correspondent bank, confirming that the sight
draft has been presented at the correspondent bank, and the correspondent bank confirms it by telex, then the beneficiary failed
to comply with the terms of the credit. The wording of the credit
required that the sight draft be actually presented to the negotiating bank and not to a third bank or third party. This is just
one example of the many processes and details to which the bene-

29.

See Oppenheim, International Banking supra note 9. A forward

contract insures delivery at a future date of a specified amount of one currency against payment of another. The exchange rate is fixed at the time the

contract is made. Id. at 65.
30. See International Banking Corporation v. Irving Nat'l Bank, 274
F. 122 (S.D. N.Y. 1921). Where the letter of credit issued by a bank required
the draft to be accompanied by commercial documents showing conformity
of purchased material, the omission of the required statement concerning conformity from the documents presented justified the bank's refusal to pay the
draft, since it cannot be required to determine whether an omission has any
commercial significance. Id. at 124.
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ficiary of the credit must pay careful attention. Of course, the
negotiating bank must rely on the expert knowledge of its staff
exactly in accordto see to it that only the documents which 3are
1
ance with the terms of the credit are accepted.
If the credit, for instance, requires packing in wooden cases
with steel slots, and the documents show that the packing is in
steel cases, the terms of the credit have not been complied with.
If the Letter of Credit requires steel straps and the documents
indicate copper straps around the wooden cases, the documents
can be refused and payment denied. As shown in these illustrations,
sometimes the documents presented may not conform 100 percent
to the stipulation laid down in the Letter of Credit. They may,
however, be considered more or less in compliance with the spirit
of the Letter of Credit. The negotiating bank will not take upon
itself the responsibility for accepting the documents, but will take
the documents against a 'Trust Receipt." 3 2 The bank will forward
the documents to the originating bank, which, in turn, will usually
inquire of its client whether the variance in the documents presented is acceptable. If they are found to be acceptable despite
the variance, then the documents will be returned and the exporter
will return the 'Trust Receipt" to the bank in exchange for the
documents. 3 3 Tnerefore, it is of utmost importance that the documents stipulated in the Letter of Credit be presented without the
slightest change.
Sometimes there is an intermediary between the buyer and
the seller of goods. The intermediary or the broker might decide
to purchase the goods from several producers or manufacturers.
The suppliers might require a Domestic Letter of Credit from the
broker. Since the broker already has a Letter of Credit to his name
from the foreign buyer, he can instruct his banker to split up the
Letter of Credit in favor of the various suppliers. The banker is

31. Laudisi v. American Exchange Nat'l Bank, 239 N.Y. 234, 146
N.E. 347 (1934) held, however, that payment by a bank upon presentation
of a bill of lading with the word "grapes" where the letter of credit called for
"Alicante Bouchez grapes" was proper because the parties had the right to use
language as they saw fit. Furthermore, the court gave their language "ordinary and sensible meaning." Id.
32. See generally Kozolchyk, Commercial Letters of Credit in the
Americas, A Comparative Study of Contemporary Commercial Transactions
(1966).
33. Id.
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permitted to do so only if the Letter of Credit stipulates that the
credit is indeed assignable and divisible. If the Letter of Credit
does not so specify, then the bank would not be allowed to divide
or assign the Letter of Credit. Therefore, if there are several intermediaries the Letter
of Credit should be made "assignable" and
"re-assignable." 34

Payment
In connection with the shipments and export of commodities, the bank is often required to include a so-called "Red Line
Clause" in the Letter of Credit. 3 5 In the case where the exporter
purchases from various farms or minor manufacturers to assemble
the shipment, payments are made when the goods to be shipped
are purchased. Normally, the exporter has to make payment at that
time, but if he does not have the money he cannot draw from
the Letter of Credit to alleviate the situation until the documents
are presented. To overcome this problem, if the importer has faith
in the exporter, he will permit the bank to make an advance partial
payment to the exporter against presentation of drafts or other
papers pending the presentation of the final documents. The "Red
Line Clause" permits the exporter to assemble the goods to be
shipped from various sources and make payments on the spot before
shipping documents can be presented.3 6
Another possible problem regarding payment of Letters of
Credit concerns a stop payment instruction under an Irrevocable
Letter of Credit. Let us assume that the parties involved discover
they are the victims of fraud and go to their bankers to try to in37
duce them to stop payment under the Irrevocable Letter of Credit.
It is important to realize that the Letter of Credit now represents a contract between the bank and the beneficiary and not
34. Comment, Letters of Credit: Current Theories and Usages, 39 La.
L. Rev. 581 (1978).
35. See Harfield, Secondary Uses of Commercial Credits, 44 Colum.
L. Rev. 899 (1944).
36. See, e.g., Oppenheim, International Banking, supra note 9, at 100
for a brief discussion of the purposes and risks involved in red line clauses.
37. See generally F. Leary, Jr., Banking Problems Under the UCC
(1979); see also Harfield, Enjoining Letter of Credit Transactions, 95 Banking
LJ. 596 (1978).
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between the importer and the exporter.3 8 The originator of the
Letter of Credit is not a party to the contract; rather, he is an outside party. The terms of the Letter of Credit are adjusted to the
conditions agreed upon by the exporter and the importer, or the
seller and the buyer. The bank or banks involved in the issuance
of a Letter of Credit are not, and should not be, interested in the
details of the purchase and sales contract between the exporter
and importer, or the seller and buyer. It should be noted that
the sales contract is an independent contract with no bearing on
the terms of the Letter of Credit as far as the banks are concerned. 3 9 The originator of the Letter of Credit cannot validly
invoke a violation of the contract so long as the documents required
40
under the terms of the Letter of Credit are properly presented.
Therefore, the Letter of Credit is a separate contract which deals
with documents and is independent of the merchandise transaction.
Although the bank may be sympathetic toward its client, the bank
has an obligation to pay against the presentation of certain documents. However, if the bank is satisfied that a fraud is involved
or, due to some other compelling reason, wants to cooperate with
41
the originator of the Letter of Credit, the bank may stop payment.

38.

See ICC No. 290, supra note 3, General Provisions and Definitions

(f).
39. See Maurice O'Meara Co. v. The Nat'l Park Bank of New York,
239 N.Y. 386, 146 N.E. 636 (1925). A letter of credit is an independent contract between the bank and the payor. Id.
40. But see Dixon, Iramos & Cia., Ltda., v. Chase Nat'l Bank of New
York, 144 F.2d 759 (2d Cir. 1944). Two irrevocable letters of credit required
presentation of a "full set of bills of lading." In lieu of missing documents,
plaintiff tendered an "indemnity" or "guaranty" agreement; however, the
defendant bank dishonored the letters of credit. Relying upon custom and
usage, the court held that the defendant bank had wrongfully dishonored and
gave judgment to the plaintiff. Id.
For an example of an additional remedy available in the case of
41.
alleged fraud see NMC Enterprises, Inc., v. Columbia Broadcasting Systems,
Inc., 14 U.C.C. Rep. 1427 (1974). The court granted plaintiff's motion for
injunctive relief preventing the issuing bank from honoring its letters of credit,
in the amount of $500,000, where there was substantial nonconformity in the
goods shipped as well as fraud in the transaction that provided the basis for the
letter of credit; see also Sztejn v. J. Henry Schroder Banking Corp., 177 Misc.
719, 31 N.Y.S. 2d 631 (1941), where active fraud by the seller was proved
(as opposed to breach of warranty) by delivery of worthless goods, the court
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It is first required that the client requesting such stop payment obtain an indemnification bond for double the amount of the Letter
of Credit. This is to insure protection in the case of a claim on the
part of the beneficiary against the bank, which can involve double
indemnity and damages. This, of course, happens very rarely.
As mentioned earlier, a Letter of Credit must always contain
an expiration date; otherwise it would be a commitment of the
bank without time limit. That would not be practicable for the
bank. The "expiration date" is the day after which the documents
42
will not be accepted and the Letter of Credit becomes invalid.
Neither strikes nor adverse weather conditions can be used as a valid
excuse for the delayed presentation of the documents or delayed
performance, without the consent of all interested parties. As
a practical matter, if the exporter cannot comply with the terms
of the expiration date for one reason or another, and the importer
still wants to have the merchandise, the importer will instruct
the bank to extend the expiration date with the consent of all
parties involved. If the expiration date falls on a bank holiday,
then it is permitted to present the documents the following working
day. Even though the documents have to be presented at a certain
date (the expiration date), the shipping documents have to be
dated exactly in accordance with the Letter of Credit requirements,
with no allowance for bank holidays being permitted. If the Letter
of Credit does not specify an expiration date, it will be assumed
that it will expire six months from the date of the notification
sent to the beneficiary by the bank. If during the six-month period
amendments have been made to the Letter of Credit, then the six43
month period will be counted from the date of the amendments.
Shipment Terms
Sometimes the importer and the exporter do not know each
other or they do not trust each other. The importer wants to be
sure that the merchandise which is being shipped is exactly the
quality which he requires. In addition, he wants to be sure that
the packing is exactly in accordance with the type and quality stipuheld that payment on the letter of credit and draft could be restrained.
42. See Oppenheim, International Banking, supra note 9, at 85.
43. See also ICC No. 290,supra note 3, art. 41.
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lated. Since the banks are governed only by the documents required
on a Letter of Credit and are not concerned (and cannot be concerned) with the quality of examination of the merchandise, the
importer frequently requests a so-called "inspection firm" to inspect
the goods before they are shipped, and to confirm that they are
in accordance with the requirements of the importer. 4 4 In such
cases, the importer will specify in the Letter of Credit that an inspection certificate of a certain firm is required as part of the documents
presented under a Letter of Credit before payment will be made.
Once the inspection firm issues the inspection certificate, it is responsible for the findings conveyed therein. As a result, inspection
firms are usually of international reputation.
A Letter of Credit can also specify that the shipments have
to be made without transshipment, which means that the shipment
must be placed on a ship which goes directly to the destination
without transferring the merchandise to another ship. 4 5 The Bill
of Lading is called a "Through Bill of Lading" when no transshipment is permitted. 4 6
At the time of shipment there might not
be a ship going directly to the destination, or, due to an intervening
strike, transshipment might be necessary. Transshipment means
that the merchandise is unloaded at an intermediate port and reloaded onto a new ship headed toward the final destination. At
times this has significance and it is something to which the exporter
should be alerted. If the documents presented do not show direct
shipment when the Letter of Credit specifies a Bill of Lading indicating direct shipment (without transshipment), then the docu-

ments might not be in compliance with the requirements of the
Letter of Credit. 4 7 As a result, no payment could be obtained
by the exporter. It is therefore desirable that the exporter examine
the shipping situation carefully before accepting the terms of the
Letter of Credit.
Partial shipments are allowed, however, unless the credit specifies clearly that partial shipments are not permitted. Partial ship44. See Justice, Letters of Credit: Expectations and Frustrations
(pt. 1), 94 Banking L. 424 (1977).
45. See generally E. F. Stevens, Shipping Practice (10th ed. 1979);
see also Sassoon, 5 British Shipping Laws-C.I.F. & F.O.B. Contracts (2d ed.
1975).
46. 2A Benedict on Admiralty, Carriage of Goods by Sea, ch. IV (7th.
rev. ed. 1977) (Bills of lading).
47. See note 32 supra and accompanying text.
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ments made in such a way that the shipments are loaded on the
same ship are not regarded as partial shipments. 4 8 If the intention
of the buyer is to permit partial shipments, however, then he will
specify "partial shipment permitted," which will make the Letter
of Credit divisible.
Bills of Lading
In the exFort/import trade a Bill of Lading is usually required.
Several copies are often required to assure an alternate in case of
loss. A Bill of Lading can be a simple Bill of Lading or an "OnBoard Bill of Lading.' 4 9 The latter means that the Bill of Lading
is issued by the shipping company and signed by the captain of
the ship to confirm that the merchandise has been loaded on the
ship. This might be of significance because several problems could
50
occur if the merchandise is delivered to the pier alongside the ship.
For example, a strike may occur before the goods are loaded, the
ship may develop problems and fail to depart, or the ship may
burn. In these situations, the Bill of Lading does not give complete
protection to the importer.5 1 Therefore, it is usually requested
that an 'On-Board Bill of Lading" be presented. In addition, a
great variety of bills of lading have been developed to cover air
and motor transport to reflect developments in the field of
transportation.
Certain bills of lading may be required under a Documentary
Letter of Credit. In 1936, the United States accepted the "Hague

48. See ICC No. 290, supra note 3, art. 35; see also Ivamy, Carriage
of Goods by Sea (IIth. ed. 1979).
49. 2A Benedict on Admiralty, Carriage of Goods by Sea, ch. IV (7th.
rev. ed. 1977) (Bills of lading).
50. See Continental Ore Corp. v. United States, 423 F.2d 1248 (Ct.
of C1. 1970), wherein the risks of shipment including insurance were found
to be on the buyer of goods once those goods which were covered in a C&F
contract had been safely delivered alongside the ship with a clean bill of lading.

Id.
51. See, e.g., Continex Inc. v. The Flying Independent, 106 F.Supp.
319 (S.D. N.Y. 1952), wherein a carrier issuing a clean bill of lading for obviously damaged goods was estopped from denying the contents of the bill of
lading against a purchaser of those documents misled and damaged by reliance

on the misrepresentation. Id.
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Rules" of 192152 governing the uniformity of the law of Ocean
Bills of Lading. Letters of Credit usually use the expression "Full
Set of On-Board Bills of Lading." 5 3 Steamship companies usually
issue these bills of lading in one to six originals, any one of which
can be used for the purpose of collecting under the credit. Once
collection is made, all the other copies become void. The Letter
of Credit usually states how many copies were issued, and that any
one of them is suitable for collection. This policy gives protection
to the paying bank or to the exporter in case one of the copies
is lost. Furthermore, a Letter of Credit is always drawn to the
order of someone, usually to the paying bank, and is transferable
by endorsement. The credit can be transferred only if it is expressly
so stated by the issuing bank. The terms "divisible," "fractionable,"
"assignable," and "transmissible" will not replace the expression
"transferable," and will not make the credit transferable. 5 4 A
transferable credit can be transferred only once, unless it is otherwise stated. A Bill of Lading can be endorsed in blank or to the
order of a named party. In addition, it can be in non-negotiable
or straight form, that is to say, consigned directly to the consignee.
The straight form is infrequently used when connected with a

Commercial Letter of Credit. 5 5 In general, a Letter of Credit should
state that the Bill of Lading may be issued by the forwarding agent,
by the shipping company, or by other parties, and also whether
the Bill of Lading is a 'Through Bill of Lading" or a Bill of Lading
that permits transshipments.

Usually a Documentary Commercial Letter of Credit also
requires the presentation of one or more Bills of Lading. The Bills
usually mention the category of merchandise, the port of shipment,
the port of destination, the date of shipment, the name of the
consignee, and the name of the party to be notified. These details
have to correspond to the requirements expressed in the Letter
of Credit. 5 6 The Bill of Lading should show that the goods are
loaded on board the ship unless the Letter of Credit specifies other-

52. International Convention for the Unification of Certain Rules
Relating to Bills of Lading, done Aug. 25, 1924, 120 L.N.T.S. 155 (1931-32).
53. See note 50 supra.
54. See ICC No. 290, supra note 3, art. 46 (a-g).
55. See Oppenheim, International Banking, supra note 9, at 96 for
a definition of straight letter of credit.
56. See Comment, Commercial Letters of Credit: Development and
Expanded Use in Modern Commercial Transactions,4 Cum.-Sam. 134 (1973).
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wise. In addition, the Bill of Lading has to be signed or initialed
by the carrier or his agent. Usually the date is the date of loading
onto the ship. It has to be shown whether the freight has been prepaid or is collectible abroad. It is important that the Bill of Lading
not show any defective condition of the packaging or goods loaded.
In addition, the number of copies issued will be specified. Furthermore, the Bills of Lading can also state that the merchandise has
been loaded "on deck" (as opposed to being loaded in the hold
of the 7ship). This is permissible only if the Letter of Credit provides
for it.

5

When documents are released against a promise to pay for
the merchandise at a later date (e.g., time drafts), they are usually
released against what is called a "Trust Receipt." 5 8 The Trust
Receipt is a delicate document, and a Uniform Trust Receipt
Act 5 9' was developed after many years of work by the National
Conference of Commissioners of Uniform State Laws. All major
banks have Trust Receipt forms. The Act was introduced in New
York in 1934 and became law the same year. The Act was subsequently repealed in 1964, however, and replaced by several sections
of the Uniform Commercial Code. 6 0 The Uniform Commercial
Code now provides this protection for Trust Receipts. Therefore,
any bank officer releasing values against a Trust Receipt should
have a good understanding of the provisions of the state in which
he is located.6 1
It is also conceivable that the bank, instead of releasing the
documents against a Trust Receipt, will place the merchandise in a
public warehouse and hold a Warehouse Receipt. It will be the
decision of the bank to release the Warehouse Receipt in due time
to its customer.

57. See ICC No. 290, supra note 3, art. 22.
58. See note 32 supra and accompanying text.
59. See note 60 infra.
60. N.Y. Pers. Prop. L. §§ 50-58m (repealed by N.Y. Uniform Commercial Code Law § 10-102 (McKinney 1964)); see, e.g., U.C.C. §§ 1-201,
9-201, 9-301, 9-401, 9-501; see also N.Y. Uniform Commercial Code Law
§ 5-102(4) (McKinney 1964). This article must be read in conjunction with
the Uniform Customs and Practice for Commercial Documentary Credits
(U.C.P.). Id.
61. In those states where it has been adopted, the Uniform Commrcial
Code supersedes the Uniform Trust Receipt Act. See also Oppenheim, International Banking, supra note 9, at 91.
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When releasing the documents under a Trust Receipt, the bank
endorses the Bills of Lading to its customer and prepares an advice
of acceptance with the maturity date indicated. The Trust Receipt
must include the amount of the draft, its maturity, and, most important, describe the goods exactly as they appear on the Bills of
Lading. The Trust Receipt has to be executed, signed by the
customer, and presented to the bank in exchange for the documents
that give title to the merchandise. In states that are still governed
by the Uniform Trust Receipt Act, it is necessary to file with the
proper office of the state a "Statement of Trust Receipt Financing."' 6 2 This becomes public record and is published by various
financial newspapers. It is a customer's job or responsibility to see
to it that when the transaction is finally consummated and liquidated, the "Statement of Trust Receipt Financing" is withdrawn
from the respective registry.
In addition, a Letter of Credit can call for presentation of
consular invoices with the Bill of Lading. In some countries, customs requires such an invoice for price control and statistical purposes. Frequently, a Letter of Credit calls for a document proving
that insurance has been obtained in accordance with the stipulation contained in the Letter of Credit. Although the insurance
is covered by either the buyer or the seller, it is certain that an
insurance policy covering the merchandise shipment will be procured
by one of the parties. Insurance is necessary not only for the purpose of covering the exposure during shipment, but also to make
63
it possible for the banks to finance either the buyer or the seller.
This is somewhat similar to the situation whereby the bank that
grants a mortgage on a house will require the property be covered
by proper fire insurance, designating the bank that holds the mortgage as beneficiary. Therefore, the bank frequently lends money
to the parties involved in a Letter of Credit transaction and the
64
bank must be satisfied that insurance protection is available.
Insurance covering shipments of merchandise between a port of

62. To determine drafting and filing requirements, refer to the relevant
state U.C.C. provisions; see also note 60 supra.
63. See Continental Ore Corp. v. United States, 423 F.2d 1248 (Ct.

Cl. 1970), where the court held that the risk of procuring insurance was incumbent on the buyer, which included war risk insurance, in this case involving
a C& F contract. Id.
64. See generally F. Leary, Jr., Banking Problems Under the UCC
(1979).
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embarkation and a port of destination is called "Marine Insurance." 6 5 Specialized firms often handle these policies.
When insurance documents are required, it means that a document must be issued by an insurance company and not by a broker
The insurance document must
unless specifically permitted.6 6
bear a date which is prior to the shipping date, and must be expressed in the same currency in which the Letter of Credit is
drawn. 6 7 The Letter of Credit must expressly state the type of
insurance required. Expressions like "usual risk" or "customary
be used because they are subject to numerous
risk" should noL
68
interpretations.
Some countries require what are called "Certificates of Origin"
in order to benefit from lower custom duties, and also for statistical
and political purposes. A "Certificate of Origin" can be issued by
a local Chamber of Commerce showing that the goods are indeed
of United States origin (or origin of the exporting country and
not transit from a third country).
When requesting the issuance of a Letter of Credit, the customers of the bank agree that the bank cannot be held responsible
for the genuineness of the documents required. The bank is not
compelled to examine the genuineness of the documents so long
as the documents appear genuine on their face and comply with the
requirements of the Letter of Credit. The bank is not responsible
for the character of the parties involved, the quality of the goods,
or for the representations made in the documents so long as the
69
documents comply with the requirements of the Letter of Credit.
Customers are required to pay the bank a nominal fee for the issuance of a Letter of Credit and for the examination and acceptance of
the documents.
Terms and Abbreviations
One should avoid the use of abbreviations as much as possible.
Conditions should be spelled out whenever possible, even though
certain abbreviations are generally accepted in the trade, for example, CIF (Cost Insurance Freight), CIF&C (Cost Insurance Freight
65.
66.
67.
68.
69.

See generally Gilmore & Black, The Law of the Admiralty (1975).
See ICC No. 290,supra note 3, art. 26.
Id. art. 27-28.
Id. art. 29.
id. art. 9.
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and Commission), CIF Landed (Cost Insurance Freight Landed),
CIFC&I (Cost Insurance Freight Commission and Interest) and
so on. 7 °
The expressions "Ton" or "Hundredweight" also should be
avoided. A ton can be a long ton of 2,240 pounds, a metric ton
of 2,204.6 pounds, or a short ton of 2,000 pounds. A hundredweight could be 100 or 112 pounds. All types of measurement
should be defined clearly. If an Inspection Certificate is required
under the terms of the Letter of Credit, it should state whether
be to the account or for the account of the buyer
the cost should
71
or the seller.
Prices can be quoted ex-factory, ex-plantation, ex-warehouse,
ex-mine, or ex- any other place ("ex-" meaning "out of" or point of
origin). The seller will have to carry all the risks up to the point
of delivery or cost. Normally, the buyer must take delivery of
the goods as soon as they have been placed at his disposal at the
agreed place on the agreed date.
The buyers and sellers must agree on who will pay export
taxes, if any, or other taxes and fees applicable to export shipments.
They must also agree on who will pay for the cost of documents
if the procurement of documents that are required under the Letter
of Credit involves expenditures.
If the terms of the Letter of Credit specify FOB (Free on
Board), then the7 2seller must deliver the goods free of charge on
board the carrier.
If the terms are FOB, this can be specified FOB and the name
of the vessel, or FOB and the name or type of the carrier.
Of course, it should be specified whether the transportation
should be by truck, railroad, ship, barge, aircraft, etc. Also, possible
transfer from one type of carrier to another should be stated, if
applicable.
Frequently, the expression FAS (Free Along Side) is used.
Usually, the name of the vessel is also mentioned. In this case,
the exporter or the shipper is not responsible for loading the goods
onto a ship, but only for delivery alongside the ship, in which case
a clean dock or ship receipt will be provided. 7 3 The exporter is
70. See generally R. Rendell, Exporting: Governmental Assistance
and Regulation (1975).
71. See note 44 supra and accompanying text.
72. See, e.g., U.C.C. § 2-319 (1978 version) (F.O.B. and F.AS. terms
defined).
73. Id.
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not responsible for the loading onto the carrier.
No terms should be used which would give a reason for dispute.
The use of terms like "first class," "qualified," etc., should be
avoided. It is hard to define what is a "first class'or "qualified"
carrier. It has to be mentioned, of course, whether a rate is prepaid or to be collected at destination. If the Letter of Credit calls
for clean shipping documents and the shipping documents show
defective packing, then, of course, the documents cannot be
74
accepted.
The commercial invoice has to be made out in accordance
with the Letter of Credit, and if the invoice is made out to a larger
amount than the Letter of Credit calls for, it should not be accepted.
Again, the description of the goods on the commercial invoice
75
must correspond exactly with the description given in the credit.
If expressions are used concerning the quantity of goods or
amount such as "about" or "circa" or similar expressions, then
it is assumed that differences of plus or minus 10 percent are
allowed. 7 6
If expressions are used such as "immediately," "as soon as
possible," or "prompt," the bank will assume that performance
should be made within thirty days.
In general, documents have to be presented to the negotiating
bank within a reasonable time after issuance of the documents.
Banks may refuse documents if, in their judgment, they are presented to them with undue or unreasonable delay. These documents
are called "stale documents" and it will be necessary to ask for
permission from the originator of the credit to accept stale documents. 7 7 Furthermore, banks are not obligated to accept presentation of documents outside banking hours. This means that if on
the day the credit expires the documents are presented after bank
hours (usually after 3:00 p.m.), the bank has the right to refuse
them.
74. See ICC No. 290, supra note 3, art. 18. A clean shipping document
contains no clause or notation declaring that the condition of the goods or
packaging is defective. Id.
75. See Maurice O'Meara Co. v. The Nat'l Park Bank of New York,

239 N.Y. 386, 146 N.E. 636 (1925) wherein the court found that the bank's
payment upon receipt of drafts accompanied by the proper documents was
sufficient; the bank had no duty to examine the goods for conformity.

76.

See ICC No. 290,supra note 3, art. 34.

77.

See Oppenheim, International Banking, supra note 9, at 86.
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The term "first half of the month" means from the first to
the fifteenth of the month, inclusive. The term "second half of
the month" means from the sixteenth to the end of the month.
If the Letter of Credit mentions "beginning," "middle," or "end"
of the month, then the interpretation is from the first to the tenth,

eleventh to the
twentieth, and twenty-first to the end of the month,
78
respectively.
When an issuing bank's cable or telex states that a mail confirmation will make the message operative, the receiving bank can
advise the beneficiary to make the credit effective only subject
to receipt of the mail confirmation.
Finally, it should be noted that banks do not assume responsibility for the genuineness of any documents, nor assume any liability
for the description, quantity, weight, quality, conditions, or even
existence of the goods represented in the documents. 7 9 Furthermore, banks do not assume the responsibility for forged documents
provided the bank exercises reasonable care in inspecting documents.
Banks are not responsible for the good faith, solvency, or good
standing of the customers, the carriers, or the insurers of the goods
involved in the transaction. Banks are not responsible for the consequences arising out of delays in transit of any message or document,
or mutilations in the transmission of cables or telexes. In addition,
banks assume no liability for errors in the translations of technical
terms, and reserve
the right to transmit credit terms without trans80
lating them.
Banks utilizing the services of another bank for the purpose of
giving effect to the instructions of the applicant for the issuance
of a Letter of Credit do so for the account and the risk of the
applicant. This applies even in cases where the bank has chosen
the other bank. The originator of the credit shall be liable to indemnify the banks against all obligations and responsibilities imposed
by foreign laws and customs.

78. See ICC No. 290,supra note 3, art. 43-44.
79. Cf. NMC Enterprises, Inc., v. Columbia Broadcasting Systems,
Inc., 14 U.C.C. Rep. 1427 (1974), where the court granted injunctive relief
preventing the issuing bank from honoring its letter of credit where there was
substantial nonconformity as well as fraud involved. Id.
80. ICC No. 290, supra note 3, art. 9.
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Conclusions
In conclusion, the varieties and requirements of Letters of
Credit are numerous and complex. Furthermore, it is vital to be
acquainted with specific procedures surrounding their establishment and use because of the important role that they occupy in
both domestic and international transactions. Differences among
worldwide financial communities must also be appreciated in the
drafting and use of terms in the Letter of Credit so as to avoid
difficulties of interpretation. Finally, it is hoped that this presentation will guide the reader who seeks to become an expert in the
field.

